PETITION FOR A WRIT OF CERTIORARI

 TO THE UNITED STATES COURT OF APPEALS

 FOR THE SECOND CIRCUIT

___________________________________________________________________________

OPINIONS BELOW

The citation for the Second Circuit Court of Appeals' Summary Order is 2006 U.S. App. Lexis 2781 or 2006 WL 267148 and for the Southern District Court of New York's Memorandum and Order, it is 340 F.Supp.2d 453 (S.D.N.Y. 2004)(Castel, J.).  Both Orders are included in the Petition Appendix at A-1 and A-7 respectively.

JURISDISCTION


The Summary Order of the Second Circuit was entered on February 3, 2006.


The U.S. Supreme Court has jurisdiction under 28 U.S.C. §1254(1) by which summary orders of the courts of appeals are reviewed by writ of certiorari.

STATUTES INVOLVED

The Racketeer Influenced and Corrupt Organizations Act (RICO), 18 U.S.C. §§ 1961-68, of which a copy is included in the Petition Appendix at A-34.

STATEMENT OF THE CASE

Nomenclature

The following nomenclature applies throughout this petition:  

Petitioner-plaintiff and attorney Roy Den Hollander (“Hollander”),

Summary Order of the Second Circuit Court of Appeals (“Cir. Order”),

Memorandum and Order of the Southern District Court of New York (“Dist. Order”). 


Citations to court decisions are to page number; paragraph (¶) on that page, which may or may not be a full paragraph, and the Appendix page noted by (“A-page number”).  Citations to the Complaint and Supplemental Complaint are only to paragraph numbers (¶) and the corresponding Appendix page.

The terms “RICO violations,” “pattern of racketeering activity” or individual “predicate acts” are subsumed in the terms “racketeering activities” or “racketeering acts.”

Facts

The defendants in this case comprise a relatively few members or associates operating in different sections of the Russian mafia, which, according to former Central Intelligence Agency Director John Deutsch, reaches across international borders.  Emergency Net News Service, May 3, 1996, Vol. 2-124.  Echoing the C.I.A.’s assessment, former F.B.I. Director Louis Freeh said, “Evidence that organized crime activity from [Russia] is expanding and will continue to expand to the United States is well-documented.”  Id.  Russian criminal operations in America, such as money laundering, illegal money transactions, prostitution, narcotics trafficking, extortion and fraud are often carried out in cooperation with La Cosa Nostra.  Report on Russian Organized Crime, 1997, Task Force headed by William H. Webster, Center for Strategic and International Studies.  

The Russian mafia, once a hierarchical structure under the Soviet Union, diffused with the end of Communist Party power into a confederation of crime groups using modern-day management principles and including Chechen, American, Cypriot, Mexican and other nationalities.  It now resembles a diversified worldwide conglomerate, or enterprise, with all the attendant business relationships.  (Complaint ¶¶ 10, 11, 14, 874, A-54, 79).  The smarter members of the Russian mafia, no longer confined to scheming for rubles, are chasing hard currency by expanding their criminal operations to the wealthy West.  (Complaint ¶¶ 2, 13, A-54).  

Bringing Russian crime to Western shores requires an ongoing transfer of money-making assets to foreign markets where the successful utilization of assets employs a strategy of (a) using money from criminal activities to set up and expand Russian mafia businesses, such as prostitution, pornography, strip clubs, drug smuggling and money laundering; (b) protecting those businesses through criminal activities, such as tampering with informants and witnesses, obstructing justice, bribery and intimidation; and (c) running the businesses by using crimes such as white slavery, immigration fraud, importing pornography and drug trafficking.  The Russian mafia uses a complex, intertwined web of racketeering acts to maintain and continue expanding its activities in a drive for new targets and more money that causes widespread and varied harm.  (Complaint ¶¶ 879-85, A-81, 82).  

The Russian mafia’s expansion into the West has created a vertically integrated business of supply, service, protection, profit maximization and reinvestment with a huge appetite for human capital.  Each Russian mafia prostitution asset in the U.S. makes a relatively small amount of $100,000 to $150,000 tax-free a year, but considering the large number of them in the U.S., the syndicate is making substantial sums.  

At the tactical level, the success of the Russian mafia’s objective for one of its human-capital assets involves the following:

Step One:  Transplanting a willing member or associate from Russia to the U.S. where she starts working in one or more syndicate businesses—prostitution, stripping, pornography or procuring.  This involves the predicate acts of white slavery, 18 U.S.C. §§ 2421 & 2422, importing an alien for immoral purposes, 8 U.S.C. § 1328, fraud and the misuse of visas, 18 U.S.C. § 1546, and eventually procurement of nationality unlawfully, 18 U.S.C. § 1425.  To keep the customers coming back for more from the new asset often also means drugs, 21 U.S.C. §§ 841 & 952.  

Step Two:  Protecting the mafia’s human capital from deportation, arrest or imprisonment, which would ruin their money-making potential, often requires tampering with a witness, victim or informant, 18 U.S.C. 1512; threats made by mail or wire, 18 U.S.C. 1341 & 1343; use of interstate and foreign facilities in aid of the racketeering operation, 18 U.S.C. 1952; bribery, 18 U.S.C. 201; and even conspiracy to commit murder-for-hire 18 U.S.C. 1958, as in this case.  

Step Three:  Assuring that the mob’s profits from its asset escape the taxman involves money laundering, 18 U.S.C. 1956, and failing to file reports on exporting amounts over $10,000, as required by 31 U.S.C. 5316.

This RICO case concerns just one asset, one string of events and injuries arising out of the Russian mafia’s operations of transplanting prostitutes to New York and other states, passing drugs and large sums of money back and forth between countries, and threatening as well as executing reprisals against any person or business that might get in the syndicate’s way.  

Petitioner-plaintiff and attorney Roy Den Hollander owns and operates a one-man, unincorporated business that provides legal services and business consulting.  The defendant Russian mafia members and associates include Flash Dancers Topless Club and Cybertech Internet Solutions that together sell call-girls and pornography over the internet at www.flashdancersnyc.com, www.stripclubnetwork.com, and www.exoticavip.com; the Baraev Chechen Special Islamic Regiment (responsible for the 2002 Moscow Theater hostage taking) used by certain defendants to threaten reprisals against Hollander and various of his informants and witnesses living in Krasnodar, Russia; assorted Russian Mafiosi, including the crime boss for southern European Russia; corrupt Russian government officials; gangsters in America; a corrupt New York City policeman; Alina Shipilina, a Russian mafia prostitute, money launderer and drug smuggler; the prostitute’s Russian mother who is affiliated, as is her daughter, with the Baraev crime group and Russian criminals; Leonid Perlin the president of Phodes Studio in Moscow, www.phodes.net, a syndicate call-girl operation fronting as a model agency for which Alina Shipilina worked; lawyers Nicholas Mundy and Peter Petrovich
 who manage and facilitate immigration matters in New York for the Russian syndicate; Marc Paulsen who produces and imports Russian pornography into southern California; and the Vasilyeva crime family that runs the premier model agency in Krasnodar which doubles as a call-girl operation sending prostitutes overseas to places such as Cyprus and Wisconsin, where two of the family members now reside.  

These and other defendants work hard and ingeniously to enrich themselves in furthering a key objective of the Russian mafia:  to infiltrate and expand its illegal and ancillary legal activities into hard currency markets, especially the U.S.  Each defendant plays a role in importing assets or keeping the assets here and makes lots of money doing so.  Some use narcotics and prostitutes to create fraudulent marriages; some engage in immigration fraud, white slavery, bribery and importing pornography; some traffic in drugs; some use coercion, intimidation, murder-for-hire, perjury and official misconduct to protect the mafia’s assets; and others maximize profits with tax evasion and money laundering while others engage in various combinations of such criminal acts.  But they are all fellow travelers seeking fortune and for some glory by furthering the Russian syndicate’s expansion to the West.  

One method of supplying the syndicate’s sex business in America is tricking American men into sponsoring and financing Russian mafia prostitutes and procurers for U.S. residency and citizenship through, unbeknownst to the American, a fraudulent marriage. Because the trail of harm originates with a sham marriage rather than a fraudulent business transaction, the injury to property interests is no less serious.
  A scheme to defraud is measured against a standard of “moral uprightness, of fundamental honesty, fair play and right dealing in the general and business life of members of society.”  Gregory v. U.S., 253 F.2d 104, 109 (5th Cir.1958).  When criminal instrumentalities exploit human emotions of the heart rather than the pocketbook, a man does not lose his rights under U.S. law.  

  The fraudulent marriage for citizenship contrivance coupled with surreptitiously feeding petitioner Hollander narcotics is what ensnared him.  Defendants Shipilina and Leonid Perlin decided in July 1999 to target Hollander as part of the Russian mafia’s ongoing operations to infiltrate and expand its operations in the U.S.  (Complaint ¶¶135-40, 153-54, 164, A-61, 62, 63).  At the time, Hollander was working in Russia as a consultant-manager for Kroll Associates.  After Hollander completed his contract with Kroll, the conspiracy to transplant defendant Shipilina to America succeeded in marrying her to Hollander in March 2000 in Krasnodar by, in part, secretly feeding him narcotics just before the wedding to assure he would go through with it.  (Complaint ¶¶ 173-183, A-64, 65).

The first predicate act that injured Hollander was defendant Shipilina’s subsequent perjury on her visa petition form filed in March 2000 with the Immigration and Naturalization Service (“INS”) at the Moscow Embassy.  (Complaint ¶¶ 190-91, A-65).  Had Shipilina told the truth about her past prostitution, money laundering and narcotics trafficking activities, Hollander would not have paid the filing fees, nor put his business on hold, nor supported his wife nor incurred expenses living in Moscow while the forms were processed.  (Complaint ¶¶ 187, 188, A-65).  He would have returned immediately to New York City to resume his business there.


The second predicate act in Russia that caused Hollander to pay more filing fees, keep his business on hold and continue living in Moscow and supporting his wife was Shipilina’s perjury on her visa application to the State Department at the Moscow Embassy in May 2000, which repeated her earlier perjury of not working as a prostitute, money launderer or narcotics trafficker.  (Complaint ¶¶ 192, 193, A-65, 66).  Had defendant Shipilina told the truth, Hollander would have left Moscow then and not have incurred those expenses.  


Damages from the business interruption due to Shipilina’s predicate acts in fraudulently obtaining a visa are included in the loss of profits, interruption expenses and loss of business opportunities alleged in the Complaint at ¶ 907(a)-(c), A-82, 83.  

From the beginning, the Russian mafia’s agent or front was defendant Shipilina.  Initially, defendant Perlin and other organized crime members in Russia stood immediately behind her.  But once she entered America on her fraudulently obtained visa, other comrades in crime came out from standing in the shadows to help directly and indirectly with the syndicate’s plan of keeping her in America making money.  On entering the U.S. in July 2000, defendant Shipilina became a conditional permanent resident, but she was not as secure from deportation as a permanent resident or naturalized citizen. (Complaint ¶¶ 205-212, A-67, 68). 

After a few months in New York City, Hollander realized that Shipilina was working as a prostitute and had married him just for a green card, but he was still unaware of the Russian mafia’s involvement.  (Complaint ¶ 220, A-68).  Hollander demanded a divorce which would threaten Shipilina’s chances of obtaining permanent residency, so Russian mafia members Mundy and Petrovich intervened.  Defendants Mundy and Petrovich are attorneys who operate an immigration mill for fraudulently obtaining Russian mafia assets visas, green cards and naturalizations, in addition to managing numerous immigration matters for the Russian syndicate in New York.  (Complaint ¶¶ 27-34, 221, 222, A-55, 56, 68).  

In October 2000, defendants Mundy, Petrovich and Shipilina tried to connive Hollander into participating in a fraud on the INS so as to assure that defendant Shipilina became a permanent resident and eventually a naturalized citizen—Hollander refused.  (Complaint ¶¶ 223-226, A-68, 69).  Defendants Mundy, Petrovich, Shipilina and others then resorted to further racketeering activities to prevent the discovery and exposure of the Russian syndicate’s plan as it pertained to Shipilina in order to assure its success and keep hidden the Russian mafia’s operations for transplanting human capital to America.  

The defendants:  (1) attempted to intimidate Hollander into committing perjury before the INS.  That amounted to tampering with an informant, witness or victim and mail fraud, which harmed Hollander’s business reputation and incurred costs and time to defend against a fraudulently obtained order of protection and a false charge of extortion (Complaint ¶¶ 228-30, 234-41, 901, 906, 907 (e), A-69, 70, 82, 83);  (2) used coercion communicated by interstate wire to avoid an annulment/divorce trial with the result of increasing Hollander’s legal costs and injuring his business reputation (Complaint ¶¶ 243-45, 273, 901, 906, 907(e), A-70, 73, 82,83);  (3) interfered with pre-discovery investigations and silenced witnesses in Krasnodar to prevent Hollander from obtaining information for the annulment/divorce proceeding and the INS.  Defendants engaged in tampering with witnesses, wire fraud, aiding a racketeering enterprise and money laundering that increased the cost and time of Hollander’s investigation and necessitated a second investigatory trip to Krasnodar. (Complaint ¶¶ 256-60, 265-72, 903, 906, 907(d), A-71, 72, 73, 82, 83);  (4) threatened Hollander over interstate wire into not making a motion for a trial, which harmed Hollander’s cause of action and amounted to tampering because the state court trial evidence would have been provided to the INS, which had initiated deportation proceedings against defendant Shipilina.  (Complaint ¶¶ 280-84, 901, 906, A-73, 74, 82);  (5) attempted to intimidate Hollander into silence before the INS, which was conducting an investigation of defendant Shipilina, and the Krasnodar prosecutor, who had indicted another defendant, all of which amounted to tampering and wire fraud that cost Hollander time away from his business and money to investigate and protect against the threats.  (Complaint ¶¶ 285-90, 316-18, 906, 907(c) & (d), A-74, 76, 77, 82, 83);  (6) intimidated witnesses into recanting their testimony before the Krasnodar prosecutor by engaging in wire fraud, aiding a racketeering enterprise and money laundering that resulted in harming Hollander’s business reputation and costing him money to reopen the Krasnodar case so as to clear his name. (Complaint ¶¶ 293-97, 903, 906, 907(e), A-74, 75, 82, 83).  (7) bribed Krasnodar officials to close the case against one defendant, which required money laundering and aiding a racketeering enterprise that resulted in harming Hollander’s business reputation and costing him money to reopen the case so as to clear his name.  (Complaint ¶¶ 298-304, 902, 906, 907(e), A-75, 82, 83);  (8) attempted to have Hollander arrested twice on bogus charges that amounted to tampering and involved wire fraud with a cost to Hollander of over $3,500 in attorney fees, time away from his business to defend himself and injury to his business reputation.  (Complaint ¶¶ 306-15, 901, 906, 907(c) & (e), A-75, 76, 82, 83; Supp. Complaint ¶¶ 22-24, 34-38, 43, A-85, 86);  (9) attempted to intimidate Hollander into staying out of Krasnodar and not prosecuting this RICO action, which consisted of tampering, aiding a racketeering enterprise and wire fraud that cost Hollander time and money in responding to the threat and injured his RICO cause of action (Supp. Complaint ¶¶ 2, 9-10, 12, 13, A-84, 85; Complaint ¶¶ 906, 907(c), A-82, 83);  (10) started disciplinary proceedings against Hollander to prevent him from proceeding with this RICO case, which involved tampering and mail fraud that harmed Hollander’s business reputation and cost him time and money to defend against.  (Supp. Complaint ¶¶ 49, 50, 52, 53, 55, A-86, 87; Complaint ¶¶ 901, 907(e), A-82, 83);  (11) obstructed justice by filing false and misleading documents in this case with the District Court that injured Hollander’s RICO cause of action.  (Supp. Complaint ¶¶ 59, 61-63, 70, A-87; Complaint ¶¶  901, A-82).  All of these racketeering activities by the defendants were intended to make justice too costly to pursue and thereby protect the syndicate’s operations.  

Whether discovery and exposure of the Russian mafia’s operations was to come by way of testimony in the INS’s removal proceedings against defendant Shipilina, a state court trial or Russian criminal case, it was on its way to federal law enforcement officials until the defendants’ racketeering activities effectively shut down the legal process.  By covering up the Russian syndicate’s operations as pertaining to defendant Shipilina, the defendants also protected the activities of other Russian mafia members and associates (Complaint ¶ 882, A-81), which was why it was so important to “prevent Hollander from investigating [the conspirators],” Cir. Order p. 3 ¶ 4 (court’s emphasis), A-3.  In the end, the policy of promoting social stability and justice by encouraging resort to the courts rather than to force or threats of force proved to be no more than nice sounding words.   

Basis for jurisdiction in the United States District Court, Southern District of New York

The District Court’s basis for subject matter jurisdiction was a federal question under the civil enforcement provisions of the Racketeer Influenced and Corrupt Organizations Act, 18 U.S.C. 1964, A-44.  As to the foreign defendants, the district court had jurisdiction based on their conduct abroad causing foreseeable and substantial effects within the U.S.

Personal jurisdiction resulted from each defendant having minimum contacts with New York, a defendant operating through an agent or a defendant’s conspiratorial contacts with other defendants in New York.

REASONS FOR GRANTING THE WRIT

1.  Can the archetypal, intimidating mobsters of organized crime—the Russian mafia—use racketeering activities to prevent the exposure or discovery of prior racketeering deeds without fear of liability under civil RICO? 

The Second Circuit’s decision in this case creates a loophole in the RICO statute by which members or associates of a criminal enterprise can use racketeering activities to prevent the exposure or discovery of prior RICO violations.  The Court of Appeals held that racketeering activities in which “the conspirators allegedly tr[y] to prevent
 [a victim] from investigating them…,” Cir. Order p. 3 ¶ 4, A-3, (emphasis the court’s), or “thwart” petitioner’s RICO litigation efforts, or hinder his attempts to repair prior RICO damages, Cir. Order p. 4 ¶ 2, A-4, are not reachable under civil RICO because such cover-up predicate acts are in response to an investigation or litigation that may discover or expose prior criminal conduct, and it is that investigation or litigation, not the cover-up crimes, that proximately causes any injury.

The Second Circuit and Southern District courts have inadvertently created a legal amnesty in the Second Circuit for any RICO acts committed after the first set of crimes so long as the later crimes are committed to prevent, thwart or hinder the victim’s investigation or litigation that may lead to discovery or exposure of the initial racketeering activities engaged in to carry out a conspiracy.  This judicially created amnesty contradicts other Courts of Appeals’ interpretations of civil RICO which hold that predicate acts committed to conceal a conspiracy, including money laundering and travel in aid of racketeering, support a finding of proximate causation, Maiz v. Virani, 253 F.3d 641, 673-74 (11th Cir. 2001).  The defendants in Maiz took elaborate steps to conceal their land fraud scheme, id. at 652, while in Living Designs, Inc. v. E.I. DuPont De Nemours, 431 F.3d 353, 358 (9th Cir. 2005), DuPont used the racketeering acts of mail and wire fraud to conceal its conspiracy in falsifying test results for one of its products.  In this petition for certiorari, the Russian mafia defendants also used travel in aid of racketeering and mail and wire fraud plus tampering with a victim or informants and obstruction of justice to “prevent Hollander from investigating them…,” Cir. Order p. 3 ¶ 4, A-3, so they could conceal their participation in the ongoing conspiracy to illegally transplant moneymaking assets to the U.S.  That conspiracy included gaining defendant Shipilina entry, permanent residency and eventually naturalization in America.  Hollander refused to yield to the Russian mafia’s coercive activities and, therefore, suffered the sanctions that coercion imposed.  Such coercive efforts sufficiently plead proximate cause, see Blue Shield of Virginia v. McCready, 457 U.S. 465, 483-85, 102 S.Ct. 2540, 2550-51, 73 L.Ed.2d 149, (1982) (Section 4 of the Clayton Act standing).  Here, as in Chisolm v. TranSouth Financial Corp., 95 F.3d 331, 338 (4th Cir. 1996), the concealment of the nature of the conspiracy was the very linchpin of its success that harmed Hollander.

The Second Circuit’s loophole not only contradicts other circuits’ holdings concerning recovery for injuries from cover-up activities but also frustrates Congress’ policy behind civil RICO.  “The object of civil RICO is … not merely to compensate victims but to turn them into prosecutors, private attorneys general, dedicated to eliminating racketeering activity,”  Rotella v. Wood, 528 U.S. 549, 557, 120 S.Ct. 1075, 1082, 145 L.Ed.2d 1047 (2000), so as to fill in prosecutorial gaps, Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 493, 105 S.Ct. 3275, 3283, 87 L.Ed.2d 346 (1985).
  But according to the Second Circuit, when racketeering activities are used to shut down or hinder any private attorney general’s investigation, the injuries from those activities will not be proximately caused by the racketeering acts but by the investigation into them. 

Further, the Second Circuit’s ruling inappropriately narrows liability under the RICO conspiracy provision 18 U.S.C. § 1962(d).  When defendants engage in overt acts to cover-up a conspiracy, they are furthering that conspiracy by preventing the best disinfectant of publicity from exposing their scheme.  If the overt acts are racketeering or otherwise unlawful under RICO, they violate the conspiracy provision § 1962(d).  Beck v. Prupis, 529 U.S. 494, 506-07, 120 S.Ct. 1608, 1616-17, 146 L.Ed.2d 561 (2000); Rehkop v. Berwick Healthcare Corp., 95 F.3d 285, 290 (3rd Cir. 1996).  And when those acts proximately cause harm, the perpetrators are liable.  

In this case, the Russian mafia defendants entered into agreements to carry out racketeering activities so as to further the crime syndicate’s expansion by concealing it.  The District Court’s decision, affirmed by the Second Circuit, conceded that the cover-up acts were alleged to have caused harm:  “[P]laintiff’s claimed damages in this case were caused by alleged retaliation for his discovery and subsequent investigation of the Scheme….”  Dist. Order p. 13 ¶ 2, A-19.  “To be sure, plaintiff alleges that defendants took actions directed at him … that he deems ‘predicate acts,’ and that the [Russian mafia] has harmed ‘his business reputation and goodwill’ (see Complaint ¶¶ 902, 903, [A-82])….”  Dist. Order p. 12 ¶ 1, A-18.  The Second Circuit’s decision also conceded allegations of injury from cover-up racketeering acts, “[o]ther allegations involve efforts to ‘thwart’ Hollander’s efforts, via his investigation and this litigation ….”  Cir. Order p. 4 ¶ 2, A-4.  The Complaint, therefore, by the lower courts own words, alleges harm proximately caused by overt racketeering acts to further a conspiracy in violation of § 1962(d), A-37.  

The Second Circuit’s judicially imposed loophole extinguishes civil RICO as a means of opposing the intentions of organized crime when the criminals use racketeering activities to cover-up past RICO violations.    

2.  Does the Supreme Court's proximate causation analysis in Holmes for pass-along, or derivative, injuries flowing from the misfortunes visited on a third person apply in situations where the reasons for the policies behind the analysis do not exist and where there are no third-parties through whom injuries can pass?

The Second Circuit inappropriately expanded the pass-along injury analysis for determining proximate causation to situations where the policies driving the analysis do not apply, thereby contradicting Holmes v. Sec. Investor Prot. Corp., 503 U.S. 258, 112 S.Ct. 1311, 117 L.Ed.2d 532 (1992), and decisions in other Courts of Appeals
.

The Supreme Court in Holmes used the concept that “a plaintiff who complained of harm flowing merely from the misfortunes visited upon a third person by the defendant’s acts was generally … at too remote a distance to recover.”  Holmes, 503 U.S. at 268, 112 S.Ct. at 1318.  Such injuries were not “direct” because an intervening event interfered with the sequence of responsible causation.  See id., 503 U.S. at 271, 272 n. 20, 112 S.Ct. at 1319, 1320 n. 20 (broker-dealers’ insolvency was the intervening event that prevented a “direct,” or proximate causation of customers’ losses).

Disallowing recovery for pass-along, or derivative, injuries serves three polices:

1.  Avoids the difficulty in ascertaining the amount of damages to plaintiffs beyond the first step that result from a violation as opposed to independent intervening factors;

2.  Obviates the need for complicated rules apportioning damages among plaintiffs removed at different levels of injury from a violation in order to prevent multiple recoveries; and  

3.  Serves the general interest in deterring injurious conduct because directly injured victims can usually be counted on to seek recovery under the law.  Holmes, 503 U.S. at 269-70, 112 S.Ct. at 1318.   

The Second Circuit’s misapplication of the Holmes analysis to where there are no third-parties for harm to flow through, no independent intervening events and the policy reasons do not apply, has written into the statute a method for dismissing civil RICO suits in which the harm complained of actually occurs at the first step.  “The general tendency of the law, in regard to damages at least, is not to go beyond the first step.”  Southern Pacific Co. v. Darnell-Taenzer Lumber Co., 245 U.S. 531, 533, 38 S.Ct. 186, 186, 62 L.Ed. 451 (Holmes, J.) (1918).  The Second Circuit has created a new proximate causation rule for civil RICO in which it does not even go to the first step.

The Court of Appeals relied on two decisions in order to dismiss this case on the grounds that “the alleged injuries were proximately caused not by the alleged racketeering violations, but by the public exposure of those activities or their discovery by the victim and the consequences of that exposure or discovery,” Cir. Order p. 3 ¶ 3, A-3, Cir. Order p. 4 ¶ 2, A-4.  In re American Express Co. Shareholder Litig., 39 F.3d 395, 399-401 (2d Cir. 1994), cites to the Holmes analysis and applies its three policies while Burdick v. American Express Co., 865 F.2d 527, 529 (2d Cir. 1989), although prior to Holmes, used a similar analysis.  In these two cases, and nearly all the other RICO exposure or discovery cases—sometimes called “employee termination,” “whistleblower” or “shareholder and creditor derivative” decisions,
 racketeering activities were not used to prevent the exposure or discovery of earlier RICO violations, as in this case, but rather to harm a third party who was not a plaintiff.  Those cases denied standing because the injuries were derivative of third persons.  

Cases where racketeering activities were specifically directed at an individual shareholder or creditor have found standing.  Maiz v. Virani, 253 F.3d 641, 655-56 (11th Cir. 2001); Bankers Trust Co. v. Rhoades, 859 F.2d 1096, 1099-1101 (2d Cir. 1988)(creditor had standing, because fraud, bribery, perjury and frivolous lawsuits were directed against it).  Both the Second Circuit and District Court in this case noted the Complaint had alleged that the activities of the conspirators were directed at the petitioner.  Cir. Order p. 3 ¶ 4, p. 4 ¶ 2, A-3, 4; Dist. Order  p. 14 ¶ 1, A-20 (“[petitioner's] resistance to and investigation of the Scheme is what the predicate acts, as alleged, were designed to prevent.”).  The direct relationship in this case (plaintiff Hollander—Russian mafia tortfeasor defendants) distinguishes it from Holmes (plaintiff SIPC—customers—brokers—Holmes tortfeasor defendant); American Express (plaintiff shareholders—Edmond Safra—American Express tortfeasor defendant officers); and Burdick (plaintiff broker—customers—Shearson Lehman Brothers tortfeasor defendant); therefore, the Second Circuit’s Holmes analysis was not applicable because Hollander is not a secondary victim.

In American Express, the defendant officers of that company used racketeering acts to prevent Edmond Safra from opening a competing bank.  American Express, 39 F.3d at 396-97.  As a result of the predicate acts directed against Safra, he conducted his own investigation and brought criminal libel suits that disclosed the extent of American Express’ RICO activities.  Batista, Civil Rico Prac. Manual, § 4.17, 2d ed.; see American Express, 39 F.3d at 398.  Because of Safra’s discoveries and their publicity, American Express stock lost value, and its shareholders sued the officers.  The shareholders could not recover because under the Holmes analysis their financial injuries were derivative of the harm to Safra and the resulting publicity.  Had Safra sued under RICO, there is little doubt that he would have withstood a motion to dismiss under Rule 12(b)(6).  Batista, Civil Rico Prac. Manual, § 4.17, 2d ed.; see American Express, 39 F.3d at 401.

In the present case, the Second Circuit’s improper application of the Supreme Court’s construction of the RICO statute resulted from the Second Circuit analogizing Hollander with the shareholders of American Express when the correct comparison is to Safra.  Hollander was the one against whom the predicate acts were aimed in order “to prevent [him] from investigating [defendants]…,” Cir. Order p. 3 ¶ 4, A-3, and “to thwart… his investigation and this litigation…,” Cir. Order p. 4 ¶ 2, A-4.  The Complaint here does not allege that threatened reprisals injured some third person and that injury passed through to Hollander because there is no third person or entity between the Russian mafia defendants and Hollander for harm to pass through.  There is, however, an organization, the Russian mafia, whose members used racketeering acts against Hollander, just as American Express did against Safra, in order to protect profits. 

In Burdick, a vice president of Shearson Lehman Brothers was fired for complaining of that company’s racketeering activities used to obtain illegal profits from the firm’s customers.  Burdick, 865 F.2d at 528.  The vice president argued that he was injured as a result of the harm to Shearson’s customers from the company’s predicate acts.  Id. at 529.  Consistent with the Holmes analysis, the court found this harm too remote.  In the present case, however, the Second Circuit wrongly analogized Hollander to the vice president when the comparison should have been to Shearson’s customers.  Hollander was never employed by the Russian mafia but was, albeit unwittingly, a customer or victim of that crime syndicate’s conspiracy to set-up one of its money making assets in America.  

The Holmes direct injury analysis is a means of determining whether an independent intervening event has occurred in the chain of causation.  The Second Circuit wrongly concluded Hollander’s investigation was such an event.  “Hollander’s complaint deals primarily with damages stemming from the investigation he initiated…. These are the costs of Hollander’s acts, not the defendants’ RICO violations.”  Cir. Order p. 3 ¶ 4, A-3.  Accepting the Second Circuit’s holding that a plaintiff’s investigation of criminal activities is an intervening event would mean that RICO defendants could escape liability for injuries from racketeering acts used to stop an investigation because the resulting harm would be caused by an intervening event: the plaintiff’s investigation to marshal information on RICO violations.  It’s an interesting Catch-22:  if a plaintiff does what every lawyer initially does concerning a potential case—starts an investigation, that investigation can be hampered or shutdown by racketeering acts without such acts being reached by civil RICO.  But if a plaintiff doesn’t start an investigation, how is he to discover what is going on so as to prevent further harm or rectify pass injury via law enforcement agencies or judicial proceedings?  He can’t, at least in the Second Circuit, because with its decision in this case that court has shifted causation to the victim who takes legal steps to put an end to the harm affecting his business or property
.

Perhaps more importantly, the Second Circuit ignored the policy reasons in Holmes when it applied the Holmes analysis to this case (a technique that will most probably be used to dismiss future direct-injury RICO cases).  Had the Second Circuit applied the three policy reasons, it could not have dismissed this case on proximate causation grounds because by allowing Hollander to proceed with his case:  (1) the district court would not have to ascertain the amount of damages to plaintiffs beyond the first step because Hollander is the first step and the only possible plaintiff, other than law enforcement agencies;  (2) the court would not have to engage in the complicated apportionment of damages among others removed at different levels from the RICO violations because there are no others;  and (3) unlike in Holmes, where the directly injured broker-dealers could and did sue, here, if Hollander doesn’t right the law’s violation, no one will—including law enforcement agencies.  

The plaintiff-petitioner in this case is not seeking to vindicate the claims of some phantom third person; rather he is doing what the Supreme Court assumed the immediate victim would do—suing.  He has not been successful, so far, because under the Second Circuit’s own brand of reforming civil RICO, immediate victims can be prevented from acting as private attorneys general by criminals targeting racketeering activities against those victims with the result of leaving significant RICO violations undetected or unremedied.
  

3.  Does proximate causation for civil RICO require that the injuries resulting from racketeering activities be the “specifically-intended consequence” or “preconceived purpose” of the conspirators’ scheme?  

The Second Circuit requires that for a victim to recover under civil RICO, the injury must have been the “specifically-intended consequence” or “preconceived purpose” of the RICO defendants’ scheme.  American Express, 39 F.3d at 400.  If the resulting harm is not planned in the defendants’ minds, then there is no recovery in the Second Circuit even though the criminal conduct creates a substantial risk of such damages occurring.  The Second Circuit used its specifically-intended injury rule in this case to hold proximate causation lacking by ruling that “[e]ven if it was the criminal syndicate’s intent to trick Hollander into ‘arranging for Member Alina Shipilina to enter the U.S.,’ it was not the object
 of the conspiracy to cause him to cease work and thereby lose profits in order to make those arrangements.”  Cir. Order p. 4 ¶ 1, A-4.  This holding affirmed the District Court’s finding of no proximate causation because “the damages [Hollander] seeks [do not] arise from … the original purpose of the Scheme itself….”  Dist. Order p. 12 ¶ 1, A-18.

 The Second Circuit has artificially narrowed the RICO statute by including in the proximate cause determination the predicate act requirement from mail and wire fraud of a specifically-intended injury even though mail and wire fraud are specific intent crimes
, see e.g., U.S. v. Chandler, 98 F.3d 711, 715 (2d Cir. 1996)(citations omitted), and RICO is a statutory tort remedy, Mid Atl. Telecom v. Long Distance Servs., 18 F.3d 260, 263 (4th Cir. 1994); Reynolds v. East Dyer Dev. Co., 882 F.2d 1249, 1253 (7th Cir. 1989); Bieter Co. v. Blomquist, 987 F.2d 1319, 1329 (8th Cir. 1993).  Allegations of injuries specifically intended are unnecessary for a statutory tort action, see Restatement of Torts 2d, § 548A, and civil RICO, see Brandenburg v. Seidel, 859 F.2d 1179, 1189 (4th Cir. 1988).  “When a statute provides that under certain circumstances particular acts shall or shall not be done, it may be interpreted [unless otherwise required] as fixing a standard for all members of the community from which it is negligence to deviate.”  Prosser and Keaton, Torts, § 36, p. 220, 5th ed. (1984).  The violation of such a statute constitutes conclusive evidence of negligence, or negligence per se.  Id. § 36 n. 2.  The focus under negligence is on unreasonably risky conduct not on whether the tortfeasor had in mind a purpose or certainty that the resulting harm would occur.  Dobbs, Law of Torts, § 116 (2001).  The Second Circuit’s grafting of a “preconceived purpose” or “specifically-intended consequence” onto civil RICO changes the statute into an intentional tort, which, of course, is more difficult to show because of the added state of mind element.  Such judicial revisionism is contrary to the Supreme Court's admonition that strict proximate cause requirements not be erected as obstacles to private RICO litigants, see Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. at 497-98, 105 S.Ct. at 3285-86.

The proximate causation requirement of a “specifically-intended consequence” or “preconceived purpose” by the Second Circuit also conflicts with other Courts of Appeals.  The D.C. Circuit called the test “simply wrong,” BCCI Holdings (Lux.), S.A. v. Khalil, 214 F.3d 168, 173 (D.C.Cir.), cert. denied 531 U.S. 958 (2000), and stated that in Holmes, the Supreme Court “never suggests … that the only or best way to prove proximate cause is for a plaintiff to prove … that the injury was the ‘preconceived purpose’ of the RICO activity.”  BCCI, 214 F.3d at 174.  The Ninth Circuit held “the Supreme Court has already told us that ‘by reason of’ incorporates a proximate cause standard, see Holmes, 503 U.S. at 265-68, 112 S.Ct. at 1316-18, which is generous enough to include the unintended, though foreseeable consequences of RICO predicate acts, see Palsgraf v. L.I. R.R. Co., 248 N.Y. 339, 162 N.E. 99, 100-01 (1928).”  Diaz v. Gates, 420 F.3d 897, 901 (9th Cir. 2005), cert. denied Parks v. Diaz, 126 S.Ct. 1069 (2006).  In Diaz, the Ninth Circuit also ruled “There is … no room in the statutory language for an additional, amorphous requirement that, for an injury to be to business or property, the … interest [must] have been the direct target of the predicate act.  The statute is broad, but that is the statute we have.  Were the standard as [the Second Circuit] claims, we would have the anomalous result that one could be liable under RICO for destroying a business if one aimed a bomb at it, but not if one aimed at the business owner, missed and hit the business by accident, or if one aimed at the business owner who happened to be in the business at the time.”  Id. at 901-02.

Moreover, by restricting proximate causation to a “specifically-intended consequence” or “preconceived purpose,” the Second Circuit’s premising of a RICO remedy on the specific intent of the conspirators conflicts with the analogy to antitrust causation used by the Holmes Court.  The Supreme Court has “rejected the contention that, because there [is] no specific intent to harm the plaintiff, her injury [is] thereby rendered remote.”  Assoc. Gen. Contractors of Cal. v. Cal. St. Council, 459 U.S. 519, 537 n.37, 103 S.Ct. 897, 908 n.37, 74 L.Ed.2d 723 (1983)(citing Blue Shield of Virginia v. McCready, 457 U.S. at 479, 102 S.Ct. at 2548)(antitrust standing).

The specifically-intended injury requirement also ignores how criminals work to achieve their ends in the real world.  Members of the Russian mafia aren’t blind; they understand that when they initiate a scheme for making money illegally that contingencies will likely arise making it necessary to use additional predicate acts to lull a victim, prevent a victim from discovering and exposing their artifice, to cover up their operations or more.  The harm caused by such criminals dealing with contingencies may not have been specifically intended in the beginning, but in order to reach their goal, they willingly create a substantial risk of such harm occurring to the victim.  That harm is foreseeable because it is inextricably intertwined with the success of the conspirator’s plan, and whether an injury is reasonably foreseeable or anticipated as a natural—not specifically intended—consequence of racketeering acts is the requirement, along with directness
, needed for proximate causation under civil RICO.  See Holmes, 503 U.S. at 267-70, 112 S.Ct. 1317-18; Kaufman v. BDO Seidman, 984 F.2d 182, 185 (6th Cir. 1993). 

Take, for example, a Ponzi scheme.  The racketeer targets investors through fraud, but he does not consciously intend for those investors to lose their money; he simply wants to perpetuate the Ponzi scheme for as long as possible in order to maximize his illegal profits.  So too, the RICO defendants in this case may not have specifically intended Hollander “to cease work and thereby lose profits…,” Cir. Order p. 4 ¶ 1, A-4, but they created a substantial risk of that occurring by using a fraudulent scheme to make sure defendant Shipilina entered America and stayed here generating money for as long as possible.
  

The Second Circuit’s “specifically-intended consequence” or “preconceived purpose” rule has the anomalous result of allowing gangsters to use racketeering acts on an ad hoc basis to protect criminal operations as they move toward their goals because the harms from such acts were not part of their mens rea when they embarked on their moneymaking quest.  

4.  Are injuries to a person’s legal causes of action from racketeering activities excluded from compensable damages under civil RICO?      


The Second Circuit ruled that allegations of injury to the “administration of law” are not compensable under civil RICO.  Cir. Order p. 4 ¶ 2, A-4.  “Law” is “the body of rules, standards, and principles that the courts of a particular jurisdiction apply in deciding controversies brought before them….”  Black’s Law Dictionary, p. 900, 8th ed.  The process by which the judiciary exercises its power to construe and apply the law when controversies arise is the administration of justice.  See Black’s Law Dictionary, p. 864 (“judicial power” and “judiciary”) 8th ed.   It follows that the “administration of law” is synonymous with or at least includes the “administration of justice.”

Further evidence that the Second Circuit’s use of “administration of law” subsumes the process of administering justice comes from one of the two allegations it was referring to when it used that phrase and a companion allegation the court omitted.  The allegation used by the court refers to the use of illegal funds in building “a litigation war chest to fund fraudulent proceedings against the plaintiff and fraudulently defend against legitimate proceedings in order to whipsaw the plaintiff into submission and deplete his financial resources.”  (Complaint ¶ 901, A-82)(the ending prepositional phrase was deleted by the Court)); Cir. Order p. 4 ¶ 2, A-4.  The allegation omitted by the Court claims the defendants used money from racketeering activities to purchase “the intimidation of witnesses …,” (Complaint ¶ 903, A-82).  These two allegations clearly concern litigation, which is how courts construe and apply the law, that is, administer justice.  Since litigation is the process of carrying on a lawsuit, it is the means for seeking a remedy for a cause of action.  Black’s Law Dictionary, p. 952 (“litigation”), p. 235 (“cause of action”), 8th ed.

The other allegation quoted by the Second Circuit in connection with its use of “administration of law” concerns the bribing of “public employees into subverting the proper administration of the law in America and Russia….”  (Complaint ¶ 902, A-82); Cir. Order p. 4 ¶ 2, A-4.  This allegation concerns both court litigation and the executive’s branch power of enforcing the laws; therefore, the Second Circuit may have meant “administration of law” to include executive action as well as litigating a cause of action before the judiciary.

To the extent the “administration of law” concerns litigating a cause of action in court, the Second Circuit is in conflict with the Supreme Court and other circuits by ruling that injury to a person’s lawsuit, or cause of action, is not a compensable injury under civil RICO.

Civil RICO requires an injury to “business or property.”  18 U.S.C. § 1964(c), A-44.  The Supreme Court and other circuits have held that the nature of a property interest is an individual entitlement determined by state law.  Logan v. Zimmerman Brush Co., 455 U.S. 422, 430, 102 S.Ct. 1148, 1155, 71 L.Ed.2d 265 (1982)(citations omitted); e.g., Isaak v. Trumbull Sav. & Loan Co., 169 F.3d 390, 397 (6th Cir. 1999); Doe v. Roe, 958 F.2d 763, 768 (7th Cir. 1992); Living Designs, Inc. v. E.I. DuPont De Nemors, 431 F.3d 353, 364 (9th Cir. 2005) (citations omitted).  Under New York law, a cause of action is property, Loucks v. Standard Oil Co. of N.Y., 224 N.Y. 99, 110, 120 N.E. 198, 201 (1918); Hein v. Davidson, 96 N.Y. 175, 177, 1884 N.Y. Lexis 481 (1884); therefore, harm to such from racketeering acts is a compensable injury under civil RICO.  

There is the argument, however, that since RICO is a federal statute, federal law should determine what constitutes property in order to assure consistency throughout the circuits.  DeMauro v. DeMauro, 115 F.3d 94, 96 (1st Cir. 1997).  As for a cause of action, the Supreme Court has already determined it is a “species of property.”  Logan v. Zimmerman Brush Co., 455 U.S. at 428, 102 S.Ct. at 1154 (citing Mullane v. Central Hanover Bank & Trust Co., 339 U.S. 306, 311-13, 70 S.Ct. 652, 655-56, 94 L.Ed. 865 (1950)).  Other circuits have applied the Supreme Court’s definition of property under due process to the civil RICO context by finding that a cause of action is property and, therefore, compensable under RICO for harm flowing from racketeering acts.  E.g., Malley-Duff & Associates, Inc. v. Crown Life Ins. Co., 792 F.2d 341, 355 (3d Cir. 1986)(expenses, delays and inconvenience caused by defendants in the prosecution of a lawsuit is injury to property); Handeen v. Lemaire, 112 F.3d 1339, 1354 (8th Cir. 1997)(attorney’s fees incurred in objecting to defendants’ fraudulent claims qualify as an injury to property); Deck v. Engineered Laminates, 349 F.3d 1253, 1259 (10th Cir. 2003) (plaintiff has property interest in a cause of action that was prejudiced by fraud).  


Whether under New York law or the due process clause, the use of money from illegal activities to fund fraudulent proceedings and fraudulent defenses in court actions and to purchase the intimidation of witnesses constitute injury to Hollander’s property by harming his RICO and annulment/divorce causes of action and his defenses against a fraudulent restraining order and two threatened false arrests.    

5.  Are expenses incurred in the investigation of a fraud unrecoverable even though such expenses are incurred in almost every civil RICO case?

When a lawyer refuses to cooperate with racketeers, they often threaten and take reprisals to make him do what they want in order to protect their moneymaking operations.  Here the intimidation consisted of predicate acts committed in fraudulently obtaining a restraining order, making false accusations of extortion and battery, tampering with informants and witnesses, silencing of witnesses, attempting two false arrests, obstructing this RICO litigation and money laundering to help pay for it all.  When faced with such intentional acts of harm, the reasonable lawyer will investigate to find out what is going on in contemplation of bringing appropriate legal action to prevent further injury and rectify the damage that has already occurred.   Hollander did just that, but the Second Circuit ruled “damages stemming from the investigation he initiated … are the costs of Hollander’s acts, not the defendants’ RICO violations.”  Cir. Order p. 3 ¶ 4, A-3.

The Second Circuit’s rule preventing recovery of expenses incurred in the investigation of predicate acts aimed at a plaintiff has not been decided in other circuits, so the petitioner requests the Supreme Court to take this opportunity to set a uniform interpretation of the RICO statute on this issue.

6.  Did the Second Circuit contravene the Supreme Court by failing to presume that general factual allegations of injury from racketeering activities embrace those specific facts that are necessary to avoid a Rule 12(b)(6) dismissal?  

 The Second Circuit upheld the District Court’s ruling that certain allegations of injury failed to include specific factual allegations of injury from racketeering activities and, therefore, were “general” and “conclusory”.

The District Court had ruled that “[a]lthough plaintiff does include general allegations … [Complaint ¶¶ 900, 904-906, A-82], this Court need not accept such conclusory allegations for purposes of this motion,” Dist. Order p. 12 n.6, A-18 (emphasis added), and quoted from American Express, 39 F.3d at 400 n.3 for support of that proposition:  “[W]hile the complaint does cursorily assert that American Express was a victim of the RICO defendants’ acts and that these acts were the proximate cause of American Express’s alleged injuries, these conclusory allegations of the legal status of the defendants’ acts need not be accepted as true for the purposes of ruling on a motion to dismiss.”

The Second Circuit used the exact same quote to support its holding that “the complaint also contains conclusory allegations that claim damages to financial interests, but do not specify how racketeering activities caused those damages.”  Cir. Order p. 4 ¶ 3, A-4 (emphasis added)(referring to the Complaint at ¶¶ 900 & 905, A-82).  “These paragraphs allege that damages to financial interests have been caused, but make no factual allegation from which an inference of proximate cause could reasonably be drawn.”  Cir. Order p. 4 ¶ 3, A-4 (omitting other allegations of harm to “financial interests” in the Complaint at ¶¶ 904, 906 & 907, A-82, 83).  The Second Circuit also ruled that the Supplemental Complaint “fails to indicate how the alleged activities, principally threats against [Hollander] and abuses of the justice system in response to his lawsuit, damaged his business in any direct way.”  Cir. Order p. 4 ¶ 4, A-4.

The Second Circuit and District Court’s requirement of specific factual allegations of injury flowing from racketeering acts contravenes not only other Courts of Appeals
 but also the Supreme Court.  In NOW v. Scheidler this Court held that “[a]t the pleading stage, general factual allegations of injury resulting from the defendant’s conduct may suffice, for on a motion to dismiss we presume that general allegations embrace those specific facts that are necessary to support the claim.”  NOW v. Scheidler, 510 U.S. 249, 256, 114 S.Ct. 798, 803, 127 L.Ed.2d 99 (1994)(quoting Lujan v. Defenders of Wildlife, 504 U.S. 555, 561, 112 S.Ct. 2130, 2137, 119 L.Ed.2d 351 (1992)(citations omitted).  In Glus v. Brooklyn Eastern District Terminal, 359 U.S. 231, 235, 79 S.Ct. 760, 763, 3 L.Ed.2d 770 (1959), this Court stated:  “It may well be that petitioner’s complaint as now drawn is too vague, but that is no ground for dismissing his action…. His allegations are sufficient for the present.  Whether petitioner can in fact make out a case … must await trial.”  All that the federal rules require in a pleading is that a party should set forth the averments, which can be made with great generality.  Wright & Miller, Fed. Prac. & Proc.: Civil 3d § 1215.  Discovery, not the pleadings, bears the burden of filling in the details.  Id.  The petitioners in NOW, as the petitioner here, alleged that the RICO conspiracy had injured their business and property interests and that a defendant had threatened reprisals.  NOW, 510 U.S. at 256, 114 S.Ct. at 803.  The Supreme Court concluded that “[n]othing more is needed to confer standing on [petitioners] at the pleading stage.”  Id.  

The Second Circuit and District Court failed to consider that the liberal notice pleading of Rule 8(a) is the starting point of a simplified pleading system to focus litigation on the merits of a claim.  Swierkiewicz v. Sorema N.A., 534 U.S. 506, 513-14, 122 S.Ct. 992, 998-99, 152 L.Ed.2d 1 (2002) (citing Conley v. Gibson, 355 U.S. 41, 48, 78 S.Ct. 99, 103, 2 L.Ed.2d 80 (1957)).  In Conley v. Gibson this Court stated: 

“[T]he Federal Rules of Civil Procedure do not require a claimant to set out in detail the facts upon which he bases his claim.  To the contrary, all the Rules require is ‘a short and plain statement of the claim’ that will give the defendant fair notice of what the plaintiff’s claim is and the grounds upon which it rests….  Such simplified ‘notice pleading’ is made possible by the liberal opportunity for discovery and the other pretrial procedures established by the Rules to disclose more precisely the basis of both claim and defense and to define more narrowly the disputed facts and issues….  The Federal Rules reject the approach that pleading is a game of skill in which one misstep by counsel may be decisive to the outcome and accept the principle that the purpose of pleading is to facilitate a proper decision on the merits.”  Conley v. Gibson, 355 U.S. 41, 47-48, 78 S.Ct. 99, 102-03, 2 L.Ed.2d 80 (1957).

A complaint, therefore, need not state with precision all the elements that give rise to a legal basis for recovery as long as fair notice of the nature of the action is provided.  See Leatherman v. Tarrant County Narcotics Unit, 507 U.S. 163, 168, 113 S.Ct. 1160, 1163, 122 L.Ed.2d 517 (1993); Wright & Miller, Fed. Prac. & Proc.: Civil 3d § 1216.  A complaint can allege conclusions if they provide defendants with a minimal notice of the claims, Kyle v. Morton High School, 144 F.3d 448, 455 (7th Cir. 1998)(citations omitted).  The RICO complaint in this action easily gave the defendants fair notice of the basis of the claims against them.  

The Second Circuit and District Court essentially took a page from yesteryear.  Prior to the Federal Rules of Civil Procedure, “the pretrial functions of notice-giving, issue formulation and fact revelation were performed primarily, and inadequately, by the pleadings.”  Hickman v. Taylor, 329 U.S. 495, 500, 67 S.Ct. 385, 388, 91 L.Ed. 451 (1947).  Back then, the complaint was required to state only basic facts, not conclusions or ultimate facts; a distinction of degree only that placed the pleader at a disadvantage:  “A pleader who complied with the spirit and command of the code pleading system was obliged to walk defenseless while a hidden enemy sniped at him; he committed himself unreservedly to a course of action and a factual statement from which he could not deviate because of [the] rules ….”  Wright & Miller, Fed. Prac. & Proc.: Civil 3d § 1202 (citation omitted).  Today, however, the ultimate facts are to be pled—not the evidence that leads to the inference of an ultimate fact.  Id. § 1218  

The Second Circuit and District Court’s quote from American Express that “conclusory allegations of the legal status [proximate causation] of the defendants’ acts need not be accepted as true for the purpose of ruling on a motion to dismiss.”
, Cir. Order p. 4 ¶ 3, A-4, Dist. Order p. 12 n.6, A-18), made sense under the pre-1938 system of code pleading when legal conclusions were prohibited.  But with the modern rules, the impracticality of dismissing a complaint for making legal conclusions has been criticized, “If one sought to describe a situation having legal significance entirely in words which were devoid of all legal evaluation, the result would be a series of prolix circumlocutions which would serve neither elegance of style nor ease of understanding.”  Yale Law School Prof. Fleming James, The Objective and Function of the Complaint: Common Law—Codes—Federal Rules, 1961, 14 Vand.L.Rev. 899, 913.  Even the Official Forms of the modern Rules plead legal conclusions without specification of the facts.  Wright & Miller, Fed. Prac. & Proc.: Civ. 3d § 1218.  Further, the conclusory allegations on the legal effect of events are acceptable if they reasonably follow from the plaintiff’s description of what happened.  Kadar Corp. v. Milbury, 549 F.2d 230, 233 (1st Cir. 1977).  


Under the “conclusory” opprobrium, the Second Circuit and District Court contradicted modern-day pleading rules.  “Whether these charges be called ‘allegations of fact’ or ‘mere conclusions of the pleader,’ we hold that they must be taken into account in deciding whether the plaintiff is entitled to have its case tried,” U.S. v. Employing Plasterer’s Ass’n, 347 U.S. 186, 188, 74 S.Ct. 452, 454, 98 L.Ed. 618, (1954), for “the ancient distinction between ‘facts’ and ‘conclusions’ is no longer significant.”  Oil, Chem. & Atomic Workers Int’l Union v. Delta Ref. Co., 277 F.2d 694, 697 (6th Cir. 1960).  “A complaint that complies with the Federal rules of civil procedure cannot be dismissed on the ground that it is conclusory or fails to allege facts.  The Federal rules require (with irrelevant exceptions) only that the complaint state a claim not that it plead the facts if true would establish … that the claim was valid.”  Higgs v. Carver, 286 F.3d 437, 439 (7th Cir. 2002)(Posner, J.)(citation omitted).  

The Second Circuit and District Court’s requirement to plead specific factual allegations of injury resulting from a defendant’s conduct means that RICO plaintiffs in the Second Circuit must allege all damages with Rule 9(b) particularity.  The law, however, in other Courts of Appeals and the Supreme Court is that damages under RICO not flowing from fraudulent predicate acts, such as mail and wire fraud, need not be pled with particularity.  Robbins v. Wilkie, 433 F.3d 755, 760 (10th Cir. 2006); see Swierkiewicz v. Sorema NA, 534 U.S. at 513; Abels v. Farmers Commodities Corp., 259 F.3d 910, 919 (8th Cir. 2001). 

The Second Circuit and District Court’s specificity requirement, while inconsistent with the Federal Rules of Civil Procedure, is consistent with a trend to reform civil RICO through judicial revisionism by improperly heightening pleading requirements.  Michael Goldsmith, Judicial Immunity for White-Collar Crime: The Ironic Demise of Civil RICO, 30 Harv. J. on Legis. 1, 18-19 (1993).  

CONCLUSION

“Since civil RICO first captured judicial attention, the lower courts have systematically sought to dismantle the civil remedy.  Despite a series of Supreme Court decisions rejecting various judicially imposed limitations, the lower courts have continued to create numerous obstacles to civil RICO litigation.”  Id. at 41.  No longer does the statute say what it says but now says what lower federal courts want it to say.
   

In this case, the Second Circuit continued to ignore Supreme Court guidelines by unduly narrowing the statute.  But unlike the Second Circuit’s other cases that have created a virtual immunity for white-collar crime, see id. at 4, this case extends that immunity to Russian organized crime.  Perhaps, it is understandable that lower federal courts would engage in judicial revisionism to avoid commercial fraud cases brought against some of society’s most respected businesses.  But rejecting the claims of a directly injured victim for lack of standing and specificity in a suit against the “FBI’s most formidable criminal adversary”
 eviscerates RICO where Congress most obviously intended the law to apply—against the archetypal, intimidating mobsters of organized crime.

If the Supreme Court permits the lower courts to rewrite civil RICO, then any federal statute is vulnerable to judicial revisionism that undermines the legislative process.  “It is easy by very ingenious and astute construction, to evade the force of almost any statute, where a court is so disposed ….  Such a construction annuls … the law, and renders it superfluous and useless.”  Pillow v. Roberts, 54 U.S. 472, 476, 14 L.Ed. 228 (1851), 1851 Lexis 872, 1851 WL 6699.
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� Nicholas Mundy is admitted to practice in New York State and Peter Petrovich is admitted to practice in Russia.


� “Congress sought a broadly based statute capable of addressing a variety of complex criminal problems.”  Michael Goldsmith, Judicial Immunity-The Ironic Demise of Civil RICO, 30 Harv. J. on Legis. 1, 27 (1993). 


� The District Court held “[P]laintiff’s resistance to and investigation of the Scheme is what the predicate acts, as alleged, were designed to prevent.”  Dist. Order p. 14 ¶ 1, A-20.





� “RICO has served as a powerful tool against enterprise criminality.  Most of the success, however, has been achieved through criminal prosecutions.  The private attorney general concept … has not achieved comparable results.  Judging from the number of RICO suits filed, this failure does not reflect a lack of effort.  Rather, the record demonstrates that negative judicial activism has kept RICO from achieving its potential.”  Michael Goldsmith, Judicial Immunity-The Ironic Demise of Civil RICO, 30 Harv. J. on Legis. 1, 40-41 (1993).


� The policies behind the pass-along, or derivative, injury analysis are used by other circuit courts: e.g., Bieter Co. v. Blomquist, 987 F.2d 1319, 1325-27 (8th Cir. 1993); Mendoza v. Zirkle Fruit Co., 301 F.3d 1163, 1168-72 (9th Cir. 2002); BCCI Holdings (Luxembourg), S.A. v. Khalil, 214 F.3d 168, 174 (D.C. Cir. 2000). 


� E.g., Miranda v. Ponce Federal Bank, 948 F.2d 41, 47 (1st Cir. 1991); Hecht v. Commerce Clearing House, Inc., 897 F.2d 21, 25 (2d Cir. 1990); In re Sunrise Sec. Litig., 916 F.2d 874, 883 (3rd Cir. 1990); Camelio v. American Federation, 137 F.3d 666, 672 (4th Cir. 1998); Cullom v. Hibernia National Bank, 859 F.2d 1211, 1214 (5th Cir. 1988); Hamm v. Rhone-Poulenc Rorer Pharmaceuticals, Inc., 187 F.3d 941, 952-54 (8th Cir. 1999); Hamid v. Price Waterhouse, 51 F.3d 1411, 1419-20 (9th Cir. 1995); Reddy v. Litton Industries, 912 F.2d 291, 294 (9th Cir. 1990); Beck v. Prupis, 162 F.3d 1090, 1098 (11th Cir. 1998), aff’d, 529 U.S. 494 (2000).


� The Second Circuit has previously imposed extra-statutory limitations on civil RICO in order to reduce its civil RICO caseload.  See Sedima, S.P.R.L. v. Imrex Co., Inc., 473 U.S. 479, 488, 105 S.Ct. 3275, 3280, 87 L.Ed.2d 346 (1985) (reversed Second Circuit’s rules that a civil action can proceed only after a criminal conviction and damages must result from an “amorphous racketeering injury” rather than predicate acts); Lerner v. Fleet Bank, N.A., 318 F.3d 113, 120 (2d Cir. 2003)(Second Circuit moved away from the zone of interests test it created in Laborer’s Local 17 Health & Benefit Fund v. Philip Morris, Inc., 191 F.3d 229, 236 (2d 1999)). 


� “The statute was drafted from the perspective of the victim, not the perpetrator.”  G. Robert Blakely & Brian Gettings, RICO: Basic Concepts—Criminal & Civil Remedies, 53 Temp L. Q. 1009, 1032-33 (1980).


� “Object” includes the definition “purpose.”  American Heritage Dictionary, 2d ed. 


� Specific intent requires the actor to desire the consequences that actually result.  See Black’s Law Dictionary, pp. 825-26, 8th ed.  


� “Directness” as used by the Supreme Court in Holmes means the injury is not passed-along, or derivative, of a third party.  See Holmes, 503 U.S. at 272 n. 20, 112 S.Ct. at 1320 n.20. 


� Realistically, defendants couldn’t help but anticipate that Hollander, a lawyer and manager of a private detective agency in Russia, would become suspicious and start an investigation that might uncover their scheme, necessitating further racketeering acts to cost him out-of-pocket expenses, legal fees, time, distraction from his business and loss of reputation and goodwill in order to pressure him into giving up by making the price to his livelihood too great.    





� Trollinger v. Tyson Foods, Inc., 370 F.3d 602, 615 (6th Cir. 2004); Mendoza v. Zirkle Fruit Co., 301 F.3d 1163, 1168 (9th Cir. 2002).  





� This proposition originally comes from Kadar Corp. v. Milbury, 549 F.2d 230, 233 (1st Cir. 1977), but the Second Circuit and District Court’s Orders both modified the Kadar court’s rule by deleting the qualification that if the allegations reasonably follow from the plaintiff’s description of what happened, then they are not conclusory and must be accepted as true.


� The vast majority of civil RICO claims are routinely dismissed while pretrial motions in other contexts are rarely granted.  Michael Goldsmith, Judicial Immunity-The Demise of Civil RICO, at 2 n.9 & p. 3.


� Russia’s international professional criminals have caused the most economic damage in the US.  Scott O’Neal, Russian Organized Crime, FBI Law Enforcement Bulletin, May 2000.  “Blending financial sophistication with bone-crunching violence, the Russian mob has become the FBI’s most formidable criminal adversary, creating an international criminal colossus that has surpassed the Columbian cartels, the Japanese Yakuzas, the Chinese triads and the Italian mafia in wealth and weaponry.”  Robert I. Friedman, Red Mafiya: How the Russian Mob Has Invaded America, p. xix.  Unlike the former Communist Party that was out to bury us, today’s Russian syndicate is out to fleece us.
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